I. Historical Development

Since the 1970s, the European Communities were trying to articulate
certain consumer protection law programs (with reference to President
Kennedy's 1962 "Consumer Bill of Rights")!. A lack of compromise
between the Member States led the European legislator to concrete
first results in that area, only significantly later,” for instance in the
1980s® and 1990s”. In that way, several types of contract which proved
to become more influential over the years were mirrored, for the con-
sumers' benefit.

The EU followed this path and issued, among other activities, a spe-
cial European Consumer Agenda in 2012° which, due to further tech-
nological development and its needs to be addressed,® aimed at further
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Schwartz, Victor E. / Behrens, Mark A. / Silverman, Cary / Tedesco, Rochelle M.,
Consumer Protection in the Legal Marketplace: A Legal Consumer's Bill of Rights is
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consumer protection policies by the Union’ in order to also enhance
competition matters®.

In 2020, the European Commission adopted a successor, the New
Consumer Agenda,’ which effectively updated the overall strategic
framework of the EU consumer policy, aiming to respond the post-
pandemic and digitalisation challenges to consumer rights.

Since one of the aforementioned US consumer rights is the collective
representation of consumers' interests, the EC was already active quite
early in this respect: Since 1962, the European Consumers' Union
(collective representation; BEUC, Bureau Européen des Unions de
Consommateurs), a kind of umbrella organisation for national con-
sumer associations, exists.™

Furthermore, the European Consumer Consultative Group (ECCG, a
“forum for the general discussion of problems relating to consumer in-
terests”, see e.g. Commission Decision 2003/709/EC'') was the
Commission's main forum to consult with national and European con-
sumer organisations.’> As part of the New Consumer Agenda it has
been replaced by the Consumer Policy Advisory Group (CPAG)."
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Since its establishment, the ECCG assisted the Commission by
providing expert advice on EU consumer related issues, issuing opin-
ions and participating in different fora."* The CPAG follows this path
now.

14 ¢f. Fn. 11.



I1. Selected Primary Legal Bases

1. General Ones

The treaties have made sure to include a great deal of provisions, em-
phasising the significance of the topic of consumer protection. That
affects both the TEU and the TFEU, the present analysis being fo-
cussed on the status quo of EU primary law.

First of all, Article 3 Paras 2, 3 TEU are the basis for the avised "area
of justice” within the Internal Market, including the necessary legal
security also for consumers, who - due to several reasons - often are
the weakest link within market participants. This general basis is fur-
ther specified by the Articles 67 et seqq. TFEU, especially through the
EU Council's necessary "strategic guidelines”.

2. More Specific Bases

The matter of consumer protection belongs to the shared legislative
competences (Article 4 Para 2 lit. f TFEU), giving the Principle of
Subsidiarity™ some room through the important instrument of harmo-
nisation’®, despite the expressis verbis emphasis of relevant Union

> Cf. Article 5 Para 3 TEU.
16 Cf. Articles 114 et seqq. TFEU.



policies’” as well as a generally demanded high consumer protection
level®,

Said level is further emphasised by Article 169 Para 1 TFEU (that Ar-
ticle belonging to the health protection policy complex of said treaty);
it is of high interest, though, that the level of protection can be even
higher in Member States, if they deem it as being necessary.™

17 cf. Article 12 TFEU.
18 Cf. Article 114 Para 3 TFEU.
19 Cf. Article 169 Para 4 TFEU.



